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BACKGROUND	
  TO	
  ECCC	
  

Features:	
  
•  Interna@onal	
  and	
  domes@c	
  criminal	
  law	
  and	
  

domes@c	
  procedure	
  
•  Cambodian	
  Penal	
  Code	
  1956	
  (homicide,	
  

torture,	
  religious	
  persecu@on)	
  
•  ECCC	
  Law	
  (providing	
  for	
  genocide,	
  crimes	
  

against	
  humanity,	
  graves	
  breaches	
  of	
  Geneva	
  
Conven@on	
  

•  Civil	
  Law	
  System	
  with	
  Common	
  Law	
  influences	
  
•  Khmer,	
  English	
  and	
  French	
  

Jurisdic@on:	
  
•  “try Senior Leaders of Democratic Kampuchea 

and those who were most responsible for the 
crimes and serious violations of  Cambodian penal 
law, international humanitarian law and custom, 
and international conventions recognized by 
Cambodia, that were committed during 17 April 
1975 to 6 January 1979”. 

Established	
  by:	
  
	
  

•  Agreement	
  between	
  UN	
  and	
  Cambodian	
  
Government	
  (signed	
  2003;	
  amended	
  2004)	
  

•  Law	
  on	
  Establishment	
  of	
  ECCC	
  for	
  
Prosecu@on	
  of	
  Crimes	
  CommiTed	
  During	
  
Period	
  of	
  Democra@c	
  Kampuchea	
  (2001;	
  
amended	
  2004)	
  

	
  



Cases	
  Before	
  the	
  ECCC	
  

•  Case	
  001:	
  	
  Kaing	
  Guek	
  Eav	
  (alias	
  Duch)	
  –	
  Head	
  of	
  
S21	
  –	
  convic@on	
  in	
  2010	
  for	
  crimes	
  at	
  security	
  
center;	
  following	
  prosecu@on	
  appeal	
  against	
  
sentence:	
  	
  life	
  imprisonment	
  

•  Case	
  002:	
  	
  JCE	
  involving	
  four	
  accused	
  
–  Nuon	
  Chea,	
  87,	
  Former	
  Chief	
  Ideologue/Brother	
  Number	
  2	
  
•  Khieu	
  Samphan,	
  81,	
  Nominal	
  Head	
  of	
  State	
  	
  
•  Ieng	
  Sary,	
  87,	
  Deputy	
  Prime	
  Minister,	
  Foreign	
  Affairs	
  Minister	
  –	
  

passed	
  away	
  14	
  March	
  2013	
  
•  Ieng	
  Thirith,	
  80,	
  Minister	
  for	
  Social	
  Affairs	
  –	
  found	
  unfit	
  to	
  stand	
  

trial	
  16	
  Sept	
  2012	
  

•  Case	
  003	
  /	
  004:	
  Five	
  suspects	
  -­‐	
  Poli@cally	
  contested	
  
cases;	
  Personal	
  jurisdic@on	
  of	
  ECCC	
  in	
  issue	
  



Vic+m	
  Par+cipa+on	
  

•  Internal	
  Rule	
  23:	
  	
  The	
  purpose	
  of	
  Civil	
  Party	
  ac+on	
  before	
  the	
  ECCC	
  is	
  to:	
  
–  a)	
  Par@cipate	
  in	
  criminal	
  proceedings	
  against	
  those	
  responsible	
  for	
  crimes	
  within	
  the	
  

jurisdic@on	
  of	
  the	
  ECCC	
  by	
  suppor+ng	
  the	
  prosecu+on;	
  and	
  
–  b)	
  Seek	
  collec+ve	
  and	
  moral	
  repara+ons,	
  as	
  provided	
  in	
  Rule	
  23quinquies.	
  

	
  

•  Rules	
  amendments	
  in	
  2009	
  (only	
  applying	
  to	
  Case	
  002	
  and	
  beyond):	
  At	
  the	
  
pre-­‐trial	
  stage,	
  Civil	
  Par@es	
  par@cipate	
  individually.	
  At	
  the	
  trial	
  stage	
  and	
  
beyond,	
  CPs	
  shall	
  comprise	
  a	
  single,	
  consolidated	
  group,	
  represented	
  by	
  
the	
  Civil	
  Party	
  Lead	
  Co-­‐Lawyers	
  as	
  described	
  in	
  IR	
  12	
  ter.	
  
–  Civil	
  Party	
  Lead	
  Co-­‐Lawyers	
  are	
  supported	
  by	
  the	
  Civil	
  Party	
  Lawyers	
  described	
  in	
  IR	
  12	
  

ter(3)	
  (in	
  Case	
  002,	
  11	
  mixed	
  na@onal/interna@onal	
  legal	
  teams).	
  
	
  

•  More	
  than	
  8,200	
  survivors	
  have	
  sought	
  par@cipa@on	
  in	
  Case	
  002	
  
–  Out	
  of	
  those,	
  around	
  4,000	
  applied	
  for	
  civil	
  party	
  status	
  



Represen+ng	
  Civil	
  Par+es	
  –	
  Chronology	
  
–  2008:	
  Preparatory	
  field	
  trip	
  to	
  Phnom	
  Penh,	
  Cambodia	
  with	
  Access	
  to	
  Jus@ce	
  Asia	
  LLP	
  

–  2009:	
  AdmiTed	
  to	
  Bar	
  Associa@on	
  in	
  the	
  Kingdom	
  of	
  Cambodia	
  as	
  Interna@onal	
  Lawyer	
  
with	
  standing	
  to	
  represent	
  Civil	
  Par@es	
  at	
  ECCC	
  	
  

–  Local	
  collabora@on	
  with	
  Legal	
  Aid	
  of	
  Cambodia	
  (LAC)	
  –	
  Na@onal	
  Co-­‐Lawyer	
  

–  2010/2011:	
  in-­‐country	
  work	
  through	
  AVI’s	
  Lawyers	
  Beyond	
  Borders	
  program	
  

–  2013:	
  in-­‐country	
  work	
  through	
  Prime	
  Minister’s	
  Endeavour	
  Execu@ve	
  Award	
  

–  Appearances	
  at	
  trial	
  phase	
  in	
  Case	
  002,	
  to	
  date,	
  include:	
  

•  June	
  2011:	
  	
  Ini@al	
  Hearings	
  –	
  preliminary	
  argument	
  on	
  statutory	
  limita@ons	
  re:	
  grave	
  breaches	
  

•  April	
  2012:	
  	
  Examina@on	
  of	
  Duch	
  (convicted	
  person	
  in	
  Case	
  001)	
  on	
  behalf	
  of	
  Civil	
  Par@es	
  during	
  
his	
  evidence	
  against	
  Senior	
  Leaders	
  accused	
  of	
  atrocity	
  crimes	
  in	
  Case	
  002	
  

•  October	
  2013:	
  	
  Closing	
  Statements	
  in	
  Case	
  002/01	
  –	
  rebuTal	
  Nuon	
  Chea	
  on	
  behalf	
  of	
  Civil	
  Par@es	
  

–  2014:	
  	
  Churchill	
  Fellowship	
  obtained	
  “to	
  develop	
  exper@se	
  in	
  interna@onal	
  criminal	
  
jus@ce”	
  with	
  an	
  ECCC	
  component	
  for	
  the	
  genocide	
  trial	
  in	
  Case	
  002/02	
  

–  Client	
  Composi+on:	
  	
  at	
  various	
  @mes,	
  up	
  to	
  127	
  clients,	
  including	
  Cambodian	
  diaspora	
  in	
  
USA	
  &	
  Australia;	
  ethnic	
  Vietnamese	
  in	
  Cambodia;	
  foreign	
  na@onals	
  (US/NZ);	
  Khmer	
  
connected	
  with	
  Vietnamese	
  genocide	
  



Collec+ve	
  Narra+ve	
  of	
  Vietnamese	
  
Client	
  Group	
  

•  Long-­‐term	
  residents	
  of	
  Cambodia,	
  living	
  mainly	
  near	
  or	
  on	
  waters	
  
near	
  the	
  Tonle	
  Sap	
  Lake	
  

•  Most	
  clients	
  between	
  50	
  and	
  70	
  years	
  old	
  
•  Collec@ve	
  Narra@ve	
  of	
  Group	
  involved	
  2	
  phases	
  of	
  crimes:	
  

–  Phase	
  I	
  (April	
  –	
  Sept	
  1975):	
  	
  Reloca@on	
  (internal)	
  to	
  a	
  single	
  designated	
  
area	
  (forced	
  labour,	
  starva@on,	
  ill-­‐treatment,	
  killings	
  of	
  dissidents,	
  mass	
  
execu@ons,	
  rape	
  of	
  Vietnamese	
  girls);	
  and	
  	
  

–  Phase	
  II	
  (late	
  1975):	
  	
  Deporta@on	
  of	
  en@re	
  group	
  in	
  fleets	
  to	
  Vietnam	
  
•  Genocide	
  Phase:	
  	
  For	
  ethnic	
  Vietnamese	
  remaining	
  in	
  Cambodia	
  

(mostly	
  in	
  mixed	
  marriages),	
  demographic	
  reports	
  show	
  	
  100%	
  
elimina+on	
  rate;	
  no	
  survivors	
  among	
  those	
  who	
  stayed	
  behind	
  

•  Voluntary	
  return	
  of	
  clients	
  (deported	
  group)	
  to	
  Cambodia	
  at	
  
beginning	
  of	
  1980s	
  

	
  



Importance	
  of	
  
Local	
  NGO	
  Support	
  
(1)  Working	
  with	
  local	
  intermediary	
  NGOs	
  -­‐	
  KKKHR	
  
•  Partnership	
  with	
  Khmer	
  Kampuchea	
  Krom	
  Human	
  Rights	
  Associa@on	
  

(KKKHRA)	
  for	
  outreach	
  to	
  client	
  groups	
  
–  Indispensable	
  to	
  enable	
  communica@on	
  to	
  clients	
  and	
  no@fica@on	
  of	
  

court	
  processes	
  and	
  outcomes	
  
–  Advantage:	
  local	
  knowledge;	
  trust	
  and	
  access	
  to	
  local	
  communi@es;	
  local	
  

ownership	
  of	
  processes	
  
	
  
(2)	
  Working	
  with	
  local	
  Legal	
  Aid	
  NGOs	
  –	
  Legal	
  Aid	
  of	
  Cambodia	
  
•  Working	
  together	
  with	
  na@onal	
  co-­‐counsel	
  for	
  Civil	
  Par@es	
  	
  
•  Strategic	
  partnership	
  with	
  Legal	
  Aid	
  of	
  Cambodia	
  (LAC)	
  –	
  ECCC-­‐related	
  

project	
  funded	
  by	
  German	
  Development	
  Coopera@on	
  
	
  
(3)	
  Working	
  with	
  local	
  human	
  rights	
  NGOs	
  –	
  JRS	
  Cambodia	
  
•  Working	
  together	
  on	
  human	
  rights	
  and	
  na@onality	
  issues	
  related	
  to	
  

client	
  group	
  repara@on	
  claims	
  for	
  recogni@on	
  of,	
  or	
  access	
  to,	
  
“Cambodian	
  na@onality”	
  	
  

	
  



The	
  Floa+ng	
  Villages,	
  Kg	
  Chhnang	
  
Client	
  villages	
  

Visi@ng	
  
clients	
  
	
  on	
  the	
  
floa@ng	
  
villages	
  

Meal	
  with	
  
clients	
  in	
  

Kg	
  
Chhnang	
  

Gin	
  from	
  
Village	
  Chief	
  

for	
  
represen@ng	
  

clients’	
  
claims	
  



(1)	
  The	
  Challenge	
  of	
  
Prosecutorial	
  Selec+vity	
  

•  General	
  feature	
  of	
  the	
  prosecu@on	
  of	
  mass	
  crimes:	
  selec+vity	
  &	
  
limita+ons	
  on	
  scope	
  of	
  judicial	
  inves+ga+ons;	
  suspects,	
  charges,	
  
crime	
  sites	
  =>	
  impact	
  on	
  representa@veness	
  of	
  vic@m	
  par@cipants	
  

•  Prosecu@on	
  pursued	
  genocide	
  charges,	
  but	
  only	
  on	
  a	
  very	
  limited	
  
geographical	
  area:	
  	
  
–  Svay	
  Rieng	
  and	
  Prey	
  Veng	
  Provinces;	
  and	
  during	
  incursions	
  into	
  Vietnam	
  
–  Almost	
  no	
  Vietnamese	
  survivors	
  from	
  Prey	
  Veng/Svay	
  Rieng	
  –	
  key	
  

Prosecu@on	
  witnesses	
  were	
  Khmer	
  na@onals	
  who	
  lost	
  their	
  Vietnamese	
  
spouse	
  

•  Apart	
  from	
  client	
  group,	
  no	
  other	
  Vietnamese	
  survivors	
  applied	
  to	
  
become	
  Civil	
  Par@es	
  (Indica@ve	
  of	
  Khmer	
  Rouge’s	
  success	
  at	
  
elimina@ng	
  members	
  of	
  that	
  group)	
  

•  December	
  2009:	
  	
  SubmiTed	
  Request	
  to	
  CIJs	
  for	
  Further	
  
Inves@ga@ons	
  into	
  Genocide	
  of	
  the	
  Ethnic	
  Vietnamese	
  
	
  



(1)	
  Challenge	
  of	
  
Prosecutorial	
  Selec+vity	
  

•  CIJ	
  Decision:	
  	
  No	
  expansion	
  of	
  scope	
  of	
  inves@ga@ons,	
  resul@ng	
  in	
  
ini@al	
  rejec@on	
  of	
  all	
  Vietnamese	
  clients	
  on	
  basis	
  that	
  “harm	
  not	
  
linked	
  to	
  crimes	
  within	
  scope	
  of	
  judicial	
  inves@ga@ons”	
  

•  Sept	
  –	
  Oct	
  2010:	
  	
  Mass	
  admissibility	
  appeals	
  against	
  decisions	
  
rejec@ng	
  vic@ms	
  and	
  clients	
  

•  June	
  2011:	
  Pre-­‐Trial	
  Chamber	
  admiTed	
  almost	
  all	
  civil	
  party	
  
applicants,	
  including	
  all	
  ethnic	
  Vietnamese	
  clients	
  

•  Considerable	
  uncertain@es	
  for	
  survivors	
  during	
  their	
  par@cipa@on	
  
process	
  

•  Prosecutorial	
  decision	
  have	
  direct	
  impact	
  on	
  vic@ms’	
  rights	
  and	
  
remedies	
  –	
  require	
  convic@on	
  for	
  judicial	
  repara@ons	
  

•  Ques@on	
  whether	
  logic	
  of	
  prosecutorial	
  selec@vity	
  can	
  be	
  reconciled	
  
with	
  aspira@on	
  of	
  achieving	
  representa@veness	
  among	
  par@cipa@ng	
  
survivors,	
  including	
  vulnerable	
  groups	
  such	
  as	
  minori@es	
  



(2)	
  Genocide	
  charges	
  at	
  the	
  ECCC	
  
–  OCIJ	
  Closing	
  Order	
  (15	
  Sep	
  2010):	
  Genocide	
  charges	
  in	
  respect	
  of	
  
the	
  Cham	
  Muslims	
  and	
  Ethnic	
  Vietnamese	
  

–  Arguments	
  suppor@ng	
  Genocide	
  Charges	
  in	
  case	
  002:	
  Ben	
  Kiernan	
  
argues	
  Cham	
  Muslims	
  and	
  ethnic	
  Vietnamese	
  were	
  targeted	
  
specifically	
  because	
  of	
  their	
  religious	
  and	
  ethnic	
  background	
  

–  Escala@ng	
  deporta@ons,	
  persecu@on,	
  incitement	
  of	
  hatred	
  leading	
  
to	
  systema@c	
  killing	
  of	
  Vietnamese	
  indica@ng	
  planning	
  and	
  
coordina@on	
  by	
  CPK	
  leaders	
  in	
  the	
  framework	
  of	
  a	
  common	
  
purpose	
  

–  Demographic	
  Expert	
  Report:	
  	
  almost	
  all	
  Vietnamese	
  remaining	
  in	
  
Cambodia	
  were	
  killed	
  during	
  CPK	
  regime	
  (100%	
  elimina@on	
  rate	
  by	
  
deporta@ons	
  or	
  killings)	
  

–  Poli+cal	
  discourse	
  in	
  Cambodia	
  around	
  genocide	
  charges	
  in	
  
respect	
  of	
  the	
  Vietnamese	
  minority	
  =>	
  Vietnamese	
  minority	
  a	
  
vulnerable	
  group	
  in	
  Cambodia:	
  past	
  history	
  of	
  discrimina@on	
  and	
  
persecu@on	
  



(3)	
  Collec+ve	
  Repara+ons:	
  Clients’	
  Request	
  for	
  
Access	
  to	
  Cambodian	
  Na+onality	
  

–  Significance	
  of	
  par@cipa@ng	
  in	
  criminal	
  trial	
  for	
  the	
  ethnic	
  
Vietnamese	
  minority	
  =	
  a	
  means	
  to	
  highlight	
  ongoing	
  and	
  
contemporary	
  human	
  rights	
  issues	
  arising	
  from	
  past	
  crime	
  

–  Client	
  consulta@on	
  iden@fied	
  clients’	
  request	
  for	
  
recogni+on	
  of,	
  and	
  access	
  to,	
  Cambodia	
  na+onality	
  as	
  
their	
  main	
  priority	
  

–  Request	
  resulted	
  from	
  loss	
  of	
  important	
  documenta@on	
  
during	
  the	
  forced	
  transfer	
  by	
  the	
  Khmer	
  Rouge	
  to	
  Vietnam	
  

–  Outreach	
  to	
  Kg	
  Chhnang	
  and	
  liaison	
  with	
  UNHCR	
  over	
  
statelessness	
  issues	
  from	
  2010	
  to	
  date	
  

–  Report	
  “A	
  Boat	
  Without	
  Anchors“	
  resul@ng	
  from	
  a	
  project,	
  
jointly	
  implemented	
  with	
  Jesuit	
  Refugee	
  Service	
  (JRS)	
  
Cambodia,	
  presen@ng	
  preliminary	
  findings	
  concerning	
  
statlessness	
  of	
  the	
  group	
  

Report	
  available	
  at	
  
hTp://www.civilpar@es.org/?p=494	
  

	
  



The	
  Genocide	
  Trial	
  –	
  Case	
  002/02	
  
•  In	
  2011,	
  Case	
  002	
  (comprising	
  of	
  Closing	
  Order	
  of	
  approx	
  1000	
  pages)	
  was	
  severed	
  into	
  

sub-­‐trials	
  

•  First	
  sub-­‐trial	
  (Case	
  002/01)	
  li@gated	
  2011-­‐2013,	
  focused	
  only	
  forced	
  transfers	
  –	
  
Judgment	
  to	
  be	
  delivered	
  7	
  Aug	
  2014	
  

•  Trial	
  Chamber	
  has	
  declared	
  that	
  genocide	
  of	
  the	
  ethnic	
  Vietnamese	
  and	
  Muslim	
  Cham	
  
will	
  form	
  part	
  of	
  the	
  next	
  sub-­‐trial,	
  Case	
  002/02	
  	
  
–  Ini@al	
  Hearing	
  (preliminary	
  argument	
  &	
  trial	
  direc@ons)	
  held	
  30	
  July	
  2014	
  	
  

•  Age	
  and	
  health	
  condi@on	
  of	
  defendants	
  may	
  have	
  real	
  impact	
  on	
  con@nua@on	
  of,	
  or	
  
delays	
  associated	
  with,	
  Case	
  002/02	
  

•  Australia	
  has	
  provided	
  $26.2	
  million	
  to	
  ECCC	
  since	
  2003	
  (recent	
  addi@on	
  of	
  $3.2	
  million	
  
to	
  see	
  case	
  002/02	
  through)	
  

•  Need	
  to	
  recognise	
  limita@ons	
  of	
  a	
  mass	
  crimes	
  legal	
  proceedings	
  for	
  vic@ms	
  of	
  crimes	
  

•  Therefore,	
  increased	
  importance	
  of	
  complementary	
  ac@vi@es,	
  such	
  as	
  documen@ng	
  
vic@m	
  stories,	
  for	
  historical	
  purposes,	
  beyond	
  the	
  trials.	
  



Further	
  Informa+on	
  

•  Civil	
  Par+es	
  &	
  ECCC	
  Updates	
  
–  www.civilpar+es.org	
  

•  Other	
  
– About	
  the	
  ECCC	
  

•  hTp://www.eccc.gov.kh/english	
  
–  To	
  follow	
  the	
  trials	
  

•  hTp://krtmonitor.org/tag/aiji/	
  
•  www.CambodiaTribunal.org	
  

– DC-­‐Cam	
  Database	
  of	
  Materials	
  
•  hTp://www.dccam.org/	
  

	
  


